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STATE OF W SCONSI N : | N SUPREME COURT
James H. Caneron, FILED
Peti ti oner- Respondent, APR 22, 1997
V.
Marilyn L. Graves
Jane P. Cameron n/k/a Jane W se, Cmﬁ%ﬁiﬁ%ﬁwn

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

11 JANI NE P. GESKE, J. Jane Wse ("Wse") asks us to
reverse the decision of the court of appeals affirmng an order
of the circuit court inposing a trust on child support arrearages
owed by her former husband, Janes Caneron ("Caneron").!' Pursuant
to that order, Caneron and Wse jointly own the trust, but
di sbursenents are controlled by the circuit court. The question
presented is whether the circuit court erred by inposing a trust
on past due child support owed by Canmeron when it nmade no finding
that Wse was unable or unwilling to wisely nmanage the child
support noney owed.? W hold that in this case, the circuit

court erred when it inposed a trust on child support arrearages

! Cameron v. Caneron, 197 Ws. 2d 618, 541 N.W2d 164 (1995).
2 "Wse also asks us to decide whether a trust is in the best
interest of the children if at its inception the trust does not
provide for a disposition of trust funds once the youngest child
reaches the age of mpjority. Because we reverse the order
creating the trust, we need not decide this second question.
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w thout the consent of Wse, the primary custodian, or w thout
any evidence to support a finding that Wse was unable or
unwi lling to wisely manage that support noney. Qur holding is
limted to the facts of +this case which concern support
arrearages stemm ng froma support order entered before August 1,
1987. W therefore reverse the order of the circuit court
creating the trust and remand for further proceedi ngs consistent
with this opinion.

12 The Sawyer County circuit court, Norman L. Yackel,
granted a divorce to Wse and Caneron in the spring of 1987. The
di vorce judgnment included an order for joint custody and gave
Wse primary physical placenent of the couple's three mnor
chi |l dren. Under the ternms of the divorce judgnent, Caneron was
to pay as child support the greater of 29% of his gross nonthly
income from all sources, or the sum of $4,640.00 per year. The
court inposed interest at the statutory rate of 1.5% per nonth on
any anount of child support unpaid. At that tine the parties did
not ask that any of the child support noney be placed in a trust
for the benefit of the children. The record indicates that
Camer on nmade some paynents toward his child support obligation

13 On Decenber 15, 1993, Wse noved the circuit court for
an order requiring Caneron to imedi ately pay all past due child
support and to determ ne the appropriate anount of current child
support.? Caneron filed a cross-notion on April 18, 1994,
seeki ng, anong other things, a "fair and equitable disposition of

all anmpunts clained due as child support” and a nodification of

8 Wse's notion also included a notion to find Caneron in

contenpt for his failure to pay child support as previously
ordered by the court, and for inplenentation of an i medi ate
i ncome assignment for enforcenent of child support.
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the existing child support order. In his menorandum addressi ng
those notions, Caneron urged the circuit court to place any
existing arrearages into a separate trust for the support,
education and welfare of the <children, <citing Ws. Stat.
§ 767.25(2) (1993-94).°

14 On Septenber 1, 1994, the circuit court held a hearing
on the parties' notions. In a witten decision filed Decenber
27, 1994, the circuit court found that Caneron owed $118, 140,
including interest, in past-due child support through year-end
1993.° The court refused to retroactively reduce Caneron's child
support obligation, and also denied Caneron's cross-notion for
equitable credit for itenms he purchased for the children in the
years between the divorce and these notions. The court set
Caneron's prospective support paynents at a flat rate of
$2,500. 00 per nonth, instead of mmintaining the prior percentage
f ormul a. The $2,500 was determined to be the approxinate
equi val ent of 29% of Caneron's current incone, but an anpbunt nore
easily cal cul at ed. The prospective support anount is not at
issue in this review.

15 Cameron argued that the court could retroactively
reduce the child support order, based on our holding in Schulz v.

Ystad, 155 Ws. 2d 574, 456 N.W2d 312 (1990), as applied to

“* Ws. Stat. § 767.25 (2) The court may protect and pronote
the best interests of the minor children by setting aside a
portion of the child support which either party is ordered
to pay in a separate fund or trust for the support,
education and wel fare of such children.
Al future statutory references are to the 1993-94 vol une unl ess
ot herwi se not ed.
® The circuit court also determi ned that Caneron's child support
obligation for 1994 woul d be cal cul ated consistent with its
deci si on based on $30, 000. 00 per year. It is not clear fromthe
circuit court's decision whether any 1994 arrearages were to be
placed in the trust or paid to Wse outright.
3
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support orders entered before August 1, 1987. See Ws. Stat.
8§ 767.32(1m (1985-86). The circuit court found that Caneron
failed to neet the Schulz criteria for retroactive reduction.

16 Finally, the circuit court addressed disposition of the
arrearages owed. The court's solution, originally proposed by
Cameron, was to create a trust funded by the arrearages,
including interest, owed by Caneron. The funds were to be pl aced
in the trust for the benefit of the children. The circuit court
provi ded that Wse and Caneron would own the trust, but the court
woul d control the disbursenents.

17 Before deciding to inpose the trust, the court found
that Caneron's business was continuing to operate profitably.
The court went on to say that it had "no way of know ng how
profitable the corporation will be in the future.” The court
specifically found "that the specialty coffee business is
vol atil e. M. Caneron's incone could change substantially.
There is no certainty that his incone will continue to increase.”

The court concluded that "[a] trust assures the children, as
best can be expected, sufficient resources for their support in
the event Janes Caneron is unable to provide for the children" at
the rate of $2,500.00 per nonth.

18 W se appeal ed. The court of appeals upheld the | ower

court's authority to establish the trust, citing Resong v. Vier,

157 Ws. 2d 382, 391-92, 459 N.W2d 591 (Ct. App. 1990). The
court of appeals concluded that once support has been awarded
absent a trust, the circuit court nust apply a "necessary to the
best interest of the child" standard before inposing a trust
under Ws. Stat. 8§ 767.25(2). 197 Ws. 2d at 625. The appellate

court further held that a circuit court may inpose a trust on
4
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support arrearages if it makes the proper factual findings. Id.
at 626. Such findings are those which denonstrate that the trust
is necessary to protect the children's best interests. |I|d.

19 Wen the circuit court set up the trust here, it
considered factors set out in Ws. Stat. § 767.25(1m,° but
essentially based its decision to inpose a trust on a single

finding. Specifically, the circuit court found that there was a

® Ws. Stat. § 767.25(1n) (1993-94) provides:
Upon request by a party, the court may nodify the anount of
child support paynents determ ned under sub. (1j) if, after
considering the following factors, the court finds by the
greater weight of the credi ble evidence that use of the
percentage standard is unfair to the child or to any of the
parties:
(a) The financial resources of the child.

(b) The financial resources of both parents as
determ ned under s. 767.255.

(bj) WMuaintenance received by either party.

(bp) The needs of each party in order to support
hi msel f or herself at a level equal to or greater than that
est abl i shed under 42 USC 9902(2).

(bz) The needs of any person, other than the child,
whom ei ther party is legally obligated to support.

(c) The standard of living the child would have enjoyed
had the marriage not ended in annul ment, divorce or |egal
separati on
(d) The desirability that the custodian remain in the honme
as a full-tinme parent.

(e) The cost of day care if the custodi an works outside the
home, or the value of custodial services perforned by the
custodian if the custodian remains in the hone.

(ej) The award of substantial periods of physical placenent
to both parents.

(em Extraordinary travel expenses incurred in exercising
the right to periods of physical placenent under s. 767.24.
(f) The physical, nental and enotional health needs of the
child, including any costs for health insurance as provided
for under sub. (4m.

(g) The child's educational needs.

(h) The tax consequences to each party.

(hm The best interests of the child.

(hs) The earning capacity of each parent, based on each
parent's education, training and work experience and the
avai lability of work in or near the parent's conmunity.

(1) Any other factors which the court in each case
determ nes are relevant.

Al t hough the circuit court here did not specifically cite Ws.
Stat. 8§ 767.32(2m) (1993-94), that statute authorizes the court
to consider the factors set out in Ws. Stat. 8§ 767.25(1n) when
considering a request for nodification of support.
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potential for Caneron's inconme fromhis coffee business to change
substantially over the remaining years of his <children's
mnority. The court of appeals acknow edged that the circuit
court did not explicitly find that the trust inposed on Caneron's
arrearages was "necessary to the best interest of the children.™
Neverthel ess, the appellate court affirnmed the |ower court by

concluding that the circuit court's reasoning satisfied that
st andar d, and that inposition of the trust on Caneron's
arrearages was a reasonabl e exercise of the court's discretion.’

110 The question before us is under what circunstances a
circuit court can inpose a trust on child support arrearages
stemm ng froma support order entered before August 1, 1987. See
Ws. Stat. 8§ 767.32(1m), Schulz, 155 Ws. 2d 574. W do not
address the propriety of inposing a trust on arrearages stemm ng
from a child support order entered after that date. Nei t her
party contends that the circuit court |acked authority to find
that Caneron owed arrearages under the original support order
The question is whether the inposition of a trust on those
arrearages is appropriate in the absence of any evidence to
support a finding that Wse either consented to the trust, or was
unable or unwilling to wi sely nmanage those arrearages.

11 Placing support arrearages in a trust jointly owned by
the parents and controlled by the court is a substantial
alteration of the custodial parent's decision making authority.

After a review of the statutes and cases concerning child support

" Wse also appealed the circuit court's decision to permit

Canmeron's $6, 000. 00 contribution toward her attorney's fees to be
taken fromthe trust. The court of appeals reversed this part of
the I ower court order, Canmeron v. Caneron, 197 Ws. 2d 618, 630,
541 NNwW2d 164 (C. App. 1995), and Caneron does not raise it as
an i ssue here.
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and child custody matters, we conclude that statutory and case
law do not directly control our answer to this question.
However, we discern from those sources a legislative schene
focusing on the best interests of the children, and al so taking
into consideration the needs and abilities of the custodial
parent, and the financial circunstances of both parents.

12 The <circuit court has discretion to determne and
adj udge the anpbunt a person should reasonably contribute to the
support of his or her child, and shall also determ ne how that
sum shoul d be paid. Ws. Stat. 88 767.25, 767.08(2)(b). The
court properly exercises its discretion when it considers the
needs of the primary custodian and the children, as well as the

ability of the other parent to pay. Jacquart v. Jacquart, 183

Ws. 2d 372, 381, 515 N.W2d 539 (Ct. App. 1994).

13 As in the case of a nodification of a support order, we
will uphold the <circuit <court's inposition of a trust on
arrearages stemm ng froma support order entered before August 1,
1987 if the court exam ned the relevant facts, nade the proper
findings, applied a proper standard of I|aw and reached a

conclusion that a reasonable judge could reach. See Mary L.O v.

Tormmy R B., Jr., 199 Ws. 2d 186, 193, 544 N W2d 417 (1996).

Absent the required findings, we may independently review the

record. See Kastelic v. Kastelic, 119 Ws. 2d 280, 285, 350

NW2d 714 (C. App. 1984). Wen there is a failure to nmake
findings of fact, we may affirm the judgnent if it is clearly
supported by a preponderance of the evidence, reverse the
judgnent if it is not so supported, or remand for the making of

findings and conclusions. State v. Wllians, 104 Ws. 2d 15, 22,

310 N.W2d 601 (1981).
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114 Finally, if an exercise of discretion is based upon an
error of law, the circuit court has acted beyond the limts of
its discretion and its decision will not stand. Resong, 157 Ws.
2d at 387. Qur decision in Schulz requires us to consider whether
the <circuit ~court erroneously exercised its discretion by
ordering that the arrearages be placed in a trust available for
the future needs of the mnor Canmeron children, instead of
regardi ng the arrearages as presently due and owing. 155 Ws. 2d
at 583.

115 W first <consider the statutory schenme for <child
support and cust ody. When the court grants a divorce, it may
order either or both parents to pay an anount reasonable or
necessary to fulfill a duty to support a child. Ws. Stat.
§ 767.25(1)(1987-88).% Except as otherw se provided, the court
shall determne child support paynents by wusing a percentage
standard set by the departnent of health and social services.
Ws. Stat. 8 767.25(1j). A party ordered to pay child support
under ch. 767, Stats., shall pay sinple interest at the rate of
1. 5% per nonth on any anount unpaid. Ws. Stat. 8 767.25(6). In
W sconsin, there is an expectation that the primry custodian
shares his or her income directly with the children. Ws. Adm

Code ch. HSS 80 Preface (1995); Cook v. Cook, 560 N W2d 246

8 767.25 Child support. (1) Wenever the court approves
a stipulation for child support under s. 767.10, enters a

j udgnment of annul ment, divorce or |egal separation, or
enters an order or a judgnent in an action under s.
767.02(1)(f) or (j) or 767.08, the court shall do all of the

fol | ow ng:
(a) Order either or both parents to pay an anmount reasonabl e
or necessary to fulfill a duty to support a child. The

support anount may be expressed as a percentage of parental
inconme or as a fixed sum or as a conbination of both in the
alternative by requiring paynent of the greater or |esser of
ei ther a percentage of parental inconme or a fixed sum

8
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253, n.13, __ Ws. 2d __ (1997). \Wwen a court initially orders

support paynents, it may protect the mnor children's best
interests by establishing a separate fund or trust for the
support, education and welfare of the children. Ws. Stat.
§ 767.25(2).

116 A circuit court may nodify the anount of child support
due under an order or judgnent providing for child support
pursuant to Ws. Stat. 8 767.32(1). Schulz, 155 Ws. 2d at 593.
Prior to August 1, 1987, «circuit <courts could in their
discretion retroactively nodify, reduce, or elimnate an
accunul ated child support arrearage upon a show ng of cause or

justification. Schulz, 155 Ws. 2d at 593-94, citing Anderson v.

Anderson, 82 Ws. 2d 115, 119, 261 N.W2d 817 (1978); Rust .
Rust, 47 Ws. 2d 565, 570, 177 N.W2d 888 (1970). Under prior
statutory provisions, the retroactive nodification of child
support arrearages was a discretionary renmedy calculated to
provide a just result in light of all the circunstances. Schul z,
155 Ws. 2d at 599. The question before us does not concern a
nodi fication of the current support order. If that were the
case, we would follow the support nodification statute, Ws.
Stat. § 767.32(1).

117 A trust is permssible when it neets the best interest
of the child. Ws. Stat. 8 767.25(2). It is not clear fromthe
| anguage of Ws. Stat. § 767.25(2) whether it applies only to
trusts established by the original order for support. The
pl acenrent of this provision in the section entitled Child
support, and not within Ws. Stat. 8 767.32, Revision of certain
judgnents, suggests a legislative approval of trusts established

as part of the original support schene. The statutes, however,
9
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do not explicitly preclude the inposition of a trust as a
repository for support arrearages.

118 Concluding that no statute controls the paraneters for
i nposition of such a trust, we next consider relevant comon | aw.

Schulz did not address the use of a trust as a discretionary
remedy for disposition of child support arrearages. One nonth
after our decision in Schulz, the court of appeals considered the
inposition of a trust on child support arrearages in Resong, 157
Ws. 2d 382.

119 In Resong the plaintiff and defendant divorced after 24
years of marriage. The court ordered the husband to pay a set
mont hly amount in child support for their three mnor children.
He failed to remain current in those paynents and the wife |ater
sought to collect the arrearages. At that point the husband
nmoved to reduce his child support obligation from 17% of his
gross income to 17% of his salary only. Alternatively, he asked
that sonme of the support noney be placed in a trust for the post-
maj ority education of the couple's remaining mnor child. 157
Ws. 2d at 385.

20 The circuit court determned that the existing support
order of $900 nonth was not necessary for the last child's
support, but declined to reduce the husband' s obligation.
| nstead, the court ordered all nonthly paynents over $600 placed
in atrust for the child s college education. Id. at 385-86.

21 The Resong court of appeals held that the |ower court
erred in considering the child' s post-majority expenses when it
set the current child support. 157 Ws. 2d at 385. On that

basis, the court of appeals reversed the order and remanded for

10
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further proceedings. Id. The Resong court then turned to the
establishnment of the trust. 1d. at 391.

22 The Resong court cautioned that inposition of a trust
shoul d not be undertaken lightly. Resong drew a parallel between
elimnating a custodial parent's right to nmake spendi ng deci si ons
and the gravity of altering the parent's custodial power. 1d. at
391-92. In dicta, the Resong court concluded that once support
has been awarded absent a trust, the circuit court nust apply the
"necessary to the best interest of the child" standard of the
custody nodification statute if it wishes to establish a child
support trust. Id. at 392. We draw from Resong the adnonition
that when such a substantial alteration in the decision nmaking
authority of a parent is proposed, a court should exercise
restraint.

123 Two cases decided after Resong considered inposition of
a trust as part of the original support order. In Hubert v.
Hubert, 159 Ws. 2d 803, 811, 465 N.W2d 252 (Ct. App. 1990), the
trust was designated for the post-majority education needs of the
chi |l dren. There, the fornmer husband was a highly paid cardiac
surgeon and the custodial parent sought a percentage of her
former husband's gross incone as child support. She al so asked
that part of that percentage be placed in a trust for their
children's post-majority education. Hubert, 159 Ws. 2d at 813.

The circuit court set support at $4,000 per nonth, ruling that
application of the percentage formula would be unfair to the
payor. The court also held that it |lacked authority to inpose a
trust for post-mpjority needs. 1d. at 813.

24 The Hubert court of appeals first criticized the |ower

court's inposition of a flat nonthly support anount. Accor di ng
11
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to the court of appeals, the circuit court in Hubert failed to
consider certain statutory factors when it deviated from the
percentage standard. 159 Ws. 2d at 815. The circuit court gave
no explanation as to why the children should not be supported at
the economc |evel they would have enjoyed had there been no
divorce, only stating that it "would be absurd" to continue to
mai ntain the children at that same standard of living. 1d. at
815. Instead, the circuit court established child support in the
anount the father volunteered to pay, wthout an independent
exam nation of all of the relevant statutory factors. Thi s
determ nation, according to the court of appeals, was arbitrary
and not reasoned fromthe facts in the record. |d.

125 The Hubert court next addressed the custodial parent's
request for inposition of a trust. The court of appeals held
that a court has discretion under Ws. Stat. 8§ 767.25(2) to
create a trust for post-mpjority needs, as long as the funds are
paid to the trust during the children's mnority. Id. at 817
Unlike the facts in Resong, in Hubert it was the primary care
gi ver who requested the trust. Thus there arose no "specter of
the court altering the authority of the custodial parent or
stripping her of her decision-nmaking authority.” I|d.

126 Simlarly, in the nost recent case affirmng a trust as
part of the original support order, we were not asked to strip
the custodial parent of decision-making authority. Mary L.QO,
199 Ws. 2d 186. There we focused on use of the percentage
standard of Ws. Stat. 8§ 767.51(4m when a court orders child
support in a paternity action. The child's father was a
prof essional football player wth an exceptionally high current

incone but a limted career span expectancy. ld. at 190.
12
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Because the funds m ght not be available later, the |ower court
ruled that the child s best interests were served by ordering the
father to pay child support according to the percentage
gui del i nes. On review we concluded that the application of the
percentage standard in Mary L. OO was not an erroneous exercise of
the circuit court's discretion to fashion a child support order
serving the child s best interests. [|d. at 199.

27 The second issue in Mary L.O was whether the circuit
erred by inposing a trust on the nonthly support paynments in
excess of $1,500.00. Id. at 200. W held there that the trust
was perm ssible under Ws. Stat. 8 767.51(5)(e), a paternity
statute, but that any trust paynents nust be made from child
support paid while the child is still a mnor. 1d. at 201.

128 Anong the key distinctions between Mary L.QO, Hubert,

and this case is that in Mary L.O and Hubert the custodial
parent did not object to the trust. In Mary L.O and Hubert, the
trust was inposed solely on prospective support noney and not on
arrears. Moreover, part of the Mary L.O trust fund was a liquid
"di scretionary fund" from which the custodial parent could make
the decision to w thdraw noney w thout prior approval of the non-
custodi al parent. 199 Ws. 2d at 192. Finally, in Mary L.O the
circuit court found that the father's high incone as a
prof essional football player was for a |limted duration. The
father's ability to continue to support his child, based on his
education and prior work experience, was questionable. Id. at
195- 96. Based on all of the above distinctions, affirmance of
the trusts established in Mary L.O and Hubert does not require

affi rmance of the trust here.

13
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129 We conclude that no statute or prior case |law directly
controls the question before us. W are persuaded, however, that
the standard articulated in Resong, as we nodify it here, is
appropriate for assessing the limted circunstances under which a
trust may be inposed on child support arrearages stemmng from a
support order entered before August 1, 1987. The Resong standard
i nvol ves determ ning whether the trust is necessary to the best
interests of the child, parallel to the statutory schene for
child custody matters. Today we nodify that standard, to require
a determnation only that the trust is in the best interests of
the child. We draw upon another principle from the statutes
governing revision of custody orders to establish the required
burden of proof.° Wien a non-custodial parent seeks inposition
of a trust on arrearages owed, that parent nust denonstrate by
substantial evidence that the trust, which substantially alters
the custodial parent's decision making authority, is in the best

interests of the children. See Ws. Stat. § 767.325(1)."

® Al though here we draw upon principles identified in the

revi sion of custody and placenent statute, Ws. Stat. 8§ 767. 325,
we do not transplant its requirenments governing the timng and
manner of custody nodifications to the inposition of trusts on
child support arrearages.
0 Ws. Stat. § 767.325 Revision of |egal custody and physica
pl acenent orders.
(1) SUBSTANTI AL MODI FI CATIONS. (a) Wthin 2 years after
initial order. Except as provided under sub. (2), a court
may not nodify any of the follow ng orders before 2 years
after the initial order is entered under s. 767.24, unless a
party seeking the nodification, upon petition, notion, or
order to show cause shows by substantial evidence that the
nmodi fication is necessary because the current custodi al
conditions are physically or enotionally harnful to the best
interest of the child:
1. An order of |egal custody.

2. An order of physical placenent if the nodification
woul d substantially alter the time a parent may spend with
his or her child.

(b) After 2-year period. 1. Except as provided under
par. (a) and sub. (2), upon petition, notion or order to
show cause by a party, a court may nodify an order of |ega

14
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130 The Resong standard which we adopt as nodified also
requires, when the primary custodian does not consent to the
trust, a factual finding as to whether the primry custodi an was
i ncapable or unwilling to wisely manage the child support noney.

Wthout such a finding, a court may not strip the primry
custodi an of his or her decision-nmaking authority.

131 There are several reasons for our conclusion that the
circuit court erred when it inposed a trust on the arrearages
owed by Caneron. First, unlike the custodial parents in My
L. O and Hubert, Wse did not consent to inposition of a trust on
t he support noney owed.

132 Second, the circuit court failed to make, and the court
of appeals failed to require, any factual findings suggesting
that Wse was incapable or unwilling to wisely manage the child
support noney. Resong, 157 Ws. 2d at 392. To the contrary, the
circuit court found that Wse was running her own business
successfully and appeared to be an astute business person when

testifying. Despite Caneron's significant underpaynent of his

custody or an order of physical placenent where the
nmodi fication would substantially alter the tinme a parent may
spend with his or her child if the court finds all of the

fol |l ow ng:
a. The nodification is in the best interest of the
chil d.

b. b. There has been a substantial change of
circunstances since the entry of the | ast order
affecting legal custody or in the |ast order
substantially affecting physical placenent.

2. Wth respect to subd. 1, there is a rebuttable
presunption that:
a. Continuing the current allocation of decision making
under a legal custody order is in the best interest of the
chi |l d.
b. Continuing the child s physical placenent with the parent
with whomthe child resides for the greater period of tine
is in the best interest of the child.
3. A change in the economc circunstances or marital status
of either party is not sufficient to neet the standards for
nodi fi cati on under subd. 1.

15
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child support obligation, the m nor Caneron children "got al ong"
under Wse's nanagenent of the $7,000 or $8,000 per year Caneron
suppl i ed, and her own resources.

133 Third, Caneron requested the trust, but failed to show
by substantial evidence that a trust substantially altering the
deci sion making authority of the primary custodial parent, was in
the best interests of the children.

134 Thus, under the Resong standard that we nodify here, it
was an erroneous exercise of discretion for the circuit court to
dictate how the arrearages owed by Caneron should be controll ed.

In the absence of any findings that Wse consented to the trust,
or was unable or unwilling to wi sely manage the support noney, it
is in the best interest of the children to |eave the decision-
maki ng authority over the support arrearages solely to Wse, the
primary custodi an.

135 Canmeron argues that the children have "gotten al ong"”
over the years and thus he should not be forced to pay the
arrear ages. This argunent flies in the face of the original
support order and al so disregards the standard of living to which
children of divorced parents are entitled. Wen a court sets an
anount of child support, it is bound to consider the needs of the
children, the needs of the parent wth primary physica
pl acenment, and the ability of the other parent to pay. Edwar ds

v. Edwards, 97 Ws. 2d 111, 116, 293 N.W2d 160 (1980). The

court also considers the |level of subsistence and confort in
everyday life that was enjoyed by the children because of their

parents' financial resources. Hubert, 159 Ws. 2d at 815 n. 2.

136 The standard of living for children of divorced parents

is not capped at the standard of living enjoyed at the tinme of
16
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di vor ce. It acconpdates the parents' subsequent financial
prosperity or adversity. The standard is sinply that which the
children would have enjoyed had the marriage continued. W' s.

Stat. 8§ 767.25(1m(c). See also Sommer v. Sommer, 108 Ws. 2d

586, 590, 323 NW2d 144 (C. App. 1982)(children are entitled to
share in the "fruits of post-divorce econom c inprovenents" of
their parents).

137 The interests of children of divorced parents are at

the heart of our child support system Geenwod v. G eenwood

129 Ws. 2d 388, 392, 385 N.W2d 213 (Ct. App. 1986). Wil e the
children's interests are the focus, parents have cognizable
interests too. For exanple, the purpose of inposing interest on
unpaid child support obligations is to encourage pronpt paynent
of current support "for the benefit of the child and the

custodi al parent." G eenwood, 129 Ws. 2d at 392-93 (enphasis

added) . Anot her purpose of the interest requirenent is to
provi de sonme conpensation for "recipients" who do not receive

tinmely paynents. See G eenwood, 129 Ws. 2d at 393. There are

i nportant policy reasons for the legislature' s encouragenent of
tinmely support paynents. "Paynent of past due arrearages is ..

to be encouraged, for not only have the child and the custodi a
parent been deprived of the paynents over tine, but the
noncust odi al parent, contrary to court order, has enjoyed the use
and benefit of those funds." Id. Qher jurisdictions hold a

sim |l ar perspective.

"If one parent is allowed to inprovidently close his
eyes and wallet to his obligations so as to require the
other parent to utilize an added portion of his or her
assets or inconme to fill that void, the children's
right to adequate support is effectively di mnished. .
: To the extent that the (custodial parent) has been
forced to expend child su%%prt funds for (obligations
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of the noncustodial parent) that otherw se would have
been avail able for other needs, the court nust concl ude
that the 'best interests' of (the children) have been
i npai red by the defendant's conduct.™

Hoefers v. Jones, 672 A 2d 1299, 1306-07 (N.J. Super C. Ch. Dv.

1994), aff'd, 672 A 2d 1177 (N.J. Super Ct. App. Div. 1996).

138 Thus we conclude that in this case, the order of the
circuit court establishing the trust inproperly benefited
Cameron, the parent responsible for the arrearages. Wse was
forced to neet a |arge part of Caneron's child support obligation
for at |east the years 1987 through 1993 with her own resources.

139 A circuit court may enforce an order for child support
by contenpt proceedi ngs, an account transfer under s. 767.267, or
t hrough ot her enforcenent nechani sns as provided under s. 767. 30.

Ws. Stat. 8 767.08(2)(c). Were we to uphold the trust
mechanismin this case, we would i ndeed be converting support |aw
to "a sort of sporting lottery." Schul z, 155 Ws. 2d at 606
(Day, J., dissenting). Uphol ding the trust here would signa
non- custodi al parents that non-paynent of support is worth the
ganbl e, because once arrearages reached a certain magnitude the
court mght return at |east partial ownership of the support
money to the delinquent payor in the form of a trust. W wll
not sanction such ganesnmanship at the expense of children,
primary custodi ans who neet their obligations, and the taxpaying
publi c. Wien the non-custodial parent seeks a trust on
arrearages, he or she nust prove by substantial evidence that a
substantial alteration in the decision making authority of the
primary custodian is in the best interests of the children.

1740 We need not consider that part of the court of appeals’
decision concerning final disposition of any remaining trust

funds after the Canmeron children reach majority. Nonethel ess, we
18
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observe that the court of appeals left open the possibility that
unspent arrearages wll be returned to Cameron. This possibility
circunvents the circuit court's refusal to reduce the originally
ordered support anount.

41 The circuit court erred in one other regard. It acted
to di spose of the past amounts owed by gauging the future support
needs of the Caneron children. W do not doubt that the circuit
court was attenpting to serve the best interests of the children
when it found that Caneron's coffee business was volatile.
Nevert hel ess, we discern no basis in the record for the court's
findi ng.

142 The fact that Caneron had little inconme from his
business in the early years does not support the finding that his
busi ness, operating profitably for the |ast several years, wll
at sone point in the future take a serious downward turn, or
cease altogether as was likely under the facts of Mary L.O W
are hard pressed to identify any businessperson possessing a
"certainty that his inconme will continue to increase.” The nere
| ack of certainty does not supply the evidentiary foundation for
a finding of business volatility.

143 A trust funded with noney earmarked for past needs is
not the proper nmechanism by which to address future support
needs. The nodification nechanism of Ws. Stat. 8§ 767.32(1)
remai ns available to Cameron should he, in the future, contend
that circunstances have changed such that he is unable to neet
his current support obligation of $2,500 per nonth.

144 Thus, for all of the above reasons, we reverse the
decision of the court of appeals affirmng the order of the

circuit court inposing a trust on support arrearages stenm ng
19
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from a support order entered before August 1, 1987. In
establishing the trust wthout Wse's consent, the circuit court
failed to make any factual findings regarding Wse's ability and
willingness to w sely manage the support noney. The circuit
court also msapplied the law in this case by using a trust
mechani sm funded by arrearages, to neet potential future support
needs.

By the Court.3%The decision of the court of appeals is
reversed and the cause renmanded to the circuit court to vacate
the order inposing the trust and for further proceedings

consistent wth this opinion.
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